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Introduction

BWB is one of the leading charity law firms in the country.  We have over 800 charity clients.  This submission is informed by comments made by some of our clients but the views expressed in this submission are, however, entirely our own.
In addition to this submission, members of this firm have contributed to the preparation of the submission from the Charity Law Assocation which comments in detail on legal issues.  While we make some comment on legal issues here, we have generally focussed on how we consider the draft guidance may be read and understood (or not as the case may be) by trustees of charities or promoters of new charities and many of our suggestions for changes are from that practical viewpoint.  

We wish to first congratulate the Commission the draft guidance. Producing the document was an extremely difficult task. We believe it has been well executed and provides a sound platform permitting the next stage to be one of refinement. 

Before answering the Commission’s specific questions, we wish to comment on three issues we consider to be of fundamental importance in relation to this consultation and the Charity Commission’s statutorily required guidance “to promote awareness and understanding of the requirement that to be a charitable purpose a purpose falling within Section 2(2) of the Charities Act 2006 must be for the public benefit”. These three issues underline many of the more detailed comments we make in this submission:

1. The context and purpose of the guidance: it is necessarily of a general nature

a. To “promote awareness and understanding” we believe it is important that it is clearly and directly acknowledged that “being for the public benefit” is almost impossible to define precisely. That is apparent from every jurisdiction that has attempted a statutory definition and is apparent from every discussion on the subject, including the Parliamentary debates on the Charities Act 2006. Every definition which is attempted leaves general concepts to be interpreted. 
b. By extension, it should be clearly and directly stated that what is “for the public benefit” may be informed by public views, interpreted and assessed by all, is to be interpreted and assessed with statutory (but challengable) authority by the Charity Commission, stands to be authoritatively interpreted and assessed by the courts and may be determined by statute.

c. Accordingly it should be clearly and directly stated that the guidance is for the purpose of promoting awareness and understanding of the public benefit requirement and setting down principles for the interpretation and assessment of whether any purpose is “for the public benefit”. Any reader should be clear that the guidance does not contain prescriptive definitions, interpretations, or assessments.

d. We say this particularly because of a clear potential for misunderstanding by nonspecialist readers of the guidance and because we have past experience of Charity Commission guidance documents being rigidly interpreted by the Commission itself.  It should be clear therefore, for example, that the 10 assessment questions are aids to interpretation and assessment and will not operate as prescriptive, definitive and exclusionary tests.

e. It is clearly stated in the guidance that what is “for the public benefit” can change over time.  It should also be clearly stated that, in principle, at any time, what is “for the public benefit” can be argued from first principles (albeit that the occasions where this is necessary are likely to be rare).

2. Use of terminology and concepts must be as precise as possible

a. Exactly because the guidance is necessarily of a general nature it is extremely important, within the guidance, to be as precise in the use of terminology and concepts as possible. 
b. In this context it is significant that the formulation used for the public benefit test is not consistently “for the public benefit”.  For example where this technical term is explained in B4 the formulation refers to all charities benefiting the public.  While some shorthand is obviously appropriate,  references to such a technical term should not be casually imprecise.This is because, given its purpose, misunderstandings could easily arise from reading the guidance. To give a basic example, it might be thought that an immediate benefit for the public must be demonstrated, as opposed to a charity (for example undertaking research) directing itself towards the future delivery of public benefit.

c. Similarly, every reference to “purposes” should consistently be to the constitutional charitable objects, whereas, for example, the technical definition suggests a potentially wider meaning. Technical purposes/objects must be clearly distinguishable from the more general mission, aims and objectives.

d. There must also be a scrupulous distinction between references to “purposes” and to activities undertaken in pursuing those “purposes”.

e. There must also be a scrupulous distinction between “purposes” and the assessment and interpretation of whether they are, in a particular case, “for the public benefit”.

f. We suggest a review of the guidance and especially B4 with these points in mind.

3. The third principle raises a particular substantive issue
a. Subject to the two points above, reading the guidance raised one major substantive issue for us – the status and formulation of the third principle in relation to people on low incomes.

b. It caused much internal debate, which is in itself at least an indication that it is not as clearly a settled interpretation of the current law as the other elements in the guidance.The law in this area is particularly difficult and the guidance must be, as far as possible, an uncontentious statement of the current law.  
c. We thought it an indication of the the seriousness of the Commission’s application to its task that the third principle was included and some of us were pleased to see benefit to people on low incomes – the spiritual heart of charity, given such prominance, but we do believe that, as currently formulated, principle three needs reconsideration. 

d. What is “for the public benefit” can change with changes in society, but the essential public benefit test (such as it may be discerned) to be applied to a particular purpose to make that interpretation and assessment can only change by a change in the law.
e. We could all agree that it is an established principle of charity law that excluding people on low incomes from benefit would make a purpose not for the public benefit and that in particular cases the charging of high fees could, indirectly, have this effect.This is not precisely the same as a requirement that, in all cases, “people on low incomes must be able to benefit”. We do feel this is an important distinction, which, if not clearly made, could give rise to the guidance being misunderstood.

f. In the current formulation many charities which provide public benefit in a general sense (for example, advancing religion, citizenship, science, environmental protection, animal welfare, the efficiency of the armed forces) only benefit people on low incomes in the most general sense that society benefits. Individuals involved with such charities may well look at principle three as formulated and find it difficult to relate it specifically to the purposes of their charities (as is implicitly required if it is presented as one of only four fundamental principles). They would have no such difficulty in immediately recognising that they do not exclude people on low incomes from benefit.

g. We also think it, at least arguable, under the present law, in principle, in particular cases, for a charity providing more specific benefits, to be for the public benefit without providing such benefits directly to people on low income. This might apply in a case, on its particular facts, where a clear benefit, for example a service meeting special educational, medical, or vocational needs, is not otherwise available at all, but could, at least initially, only be provided at a certain relatively high expense, but still a lesser expense than if provided commercially. 
h. This leads us to the conclusion that the third principle should:

i. be restated as “a charity must not exclude people on low income”; or

ii. be reformulated, not as a principle, but as a clear and relevant factor in assessing whether a sufficient section of the public may benefit and/or assessing the balance of public/private benefit (for example in relation to regeneration charities); or,

iii. more explicitly cover, in the commentary on principle three, the points in e and f above, so that readers will be left in no doubt that charities providing general society benefits thereby meet the requirement and that there may be particular exceptions to this principle in particular cases where particular benefits are delivered.

i. As a further point we are concerned that more clarity on the practicalities of applying a test of whether people on low incomes benefit is required. As is stated, the meaning of “people on low incomes” is not defined and may be a different test in different cases, following the established principle that it is charitable to provide benefit to those that “go short” and that this is to some degree a relative term. There are also obviously assessment issues about how much benefit and what proportion of benefit must be provided to “people on low incomes” to make a purpose for the public benefit. There is also potentially an issue as to distinctions within the  overall category of people on low incomes. For example, a community charity might exclude those living on or below income support, while delivering benefit to people living on 60% of average income. 
j. Note that though points made above may appear theoretical, they are relevant as a means of testing the third principle as a high level principle asserted as being applicable in all cases. 
Q1. What do you think of the clarity, style, format and language overall used in our draft guidance?
Overall, we think the Commission has done a good  job of tackling a difficult subject.  We welcome the time, effort and thought that has gone into the draft consultation document and on the whole we feel it will provide a useful and practical basis for future application of the public benefit test.

It is helpful to have such a detailed description of how the Commission proposes to apply the public benefit test and helpful to have the chance to contribute to the consultation.  We do have some concerns that, given the importance of this subject matter, a three month consultation period is quite short and it may well be helpful to have a further round of consultation once the Commission has refined the initial guidance. In particular this might allow for comments on points of detail, whereas the focus now must be on the broad picture.  We would welcome confirmation of the Commission’s intentions as to how, once finalised, the guidance will be developed to reflect sub-sector applications and the general evolution of the way “for the public benefit” is in practice interpreted, assessed and determined.
A  major concern for us is that in following the guidance on public benefit, Commission staff should not place too much emphasis on a need for evidence relevant to the decision they are being asked to make.  The charitable sector is one where in many cases the benefits to the public are by their very nature intangible and incapable of quantification.  We would want Commission staff to retain the discretion and flexibility to recognise, where appropriate, the clear public benefit of a new charity without the need to follow a pre-determined evidence gathering procedure.  Similarly, we have a number of clients who, when they applied to register as charities, were working on the fringes of what was at the time recognised as charitable activity.  While our clients had a clear expectation that their activities would benefit the public, they had no track record to demonstrate that this would definitely be the case and, in some circumstances, it was a leap of faith as to whether the charity would succeed and would benefit the public as expected.  We would not want to see a situation where the rigorous application of a strict set of criteria would stifle recognition of and registration of new types of charity.  We would like to see some confirmation to the effect that Commission staff will act realistically and flexibly – perhaps by reference to the Commission’s new duty to facilitate innovation – and will not adopt an overly prescriptive approach. Recognising the distinction between being “for the public benefit” and actually delivering public benefit is relevant here. 
We also feel there is an issue of proportionality here which the Guidance does not necessarily recognise.  If you contrast the position of an existing charity (which can demonstrate evidentially how it operates for the public benefit) with the position of new charities (who give an indicant of how they are going to meet the public benefit test based upon aspirations), how much each charity can do will be largely dependent on its resources.  There should be a proportionality factor built in to recognise this issue of resources.  
Q2. Do you think the way we have expressed the principles of public benefit can be clearly understood?
This is a complex area and we feel the Commission has done the best it can to make the complex legal principles accessible to non-lawyers.  Notwithstanding that, we are concerned that many charities reading the consultation will be left worrying whether they satisfy the four principles.  For example, at a seminar organised at our offices for clients, we had questions from representatives of a range of organisations who, having read the consultation document, were unclear whether their organisation was doing enough to pass the public benefit test.  
In almost all cases, it was abundantly clear to us, as lawyers, that they should have no difficulty whatsoever and there was therefore no need for them to worry.

To address this, we think it would be helpful to include towards the beginning of the guidance an explanation along the lines that the vast majority of existing charities will have no difficulty at all in meeting the public benefit test, perhaps giving some examples of common types of charities and explaining concisely how they satisfy the test.  The explanation could perhaps go on to say that the detail of the test is really only relevant to those minority of charities who are borderline.

Q3. Do you think the four principles of public benefit set out in our draft guidance are an accurate summary of the law?
We do not here review in detail the case law referred to in the Commission’s legal summary, principally because this guidance should be a clear, straightforward and uncontestable statement of principles to be applied, with appropriate analysis and flexibility, on a case by case basis. It is not the place for contested issues to be determined, or for new principles to be established. The realities that there is a degree of legal uncertainty and more importantly that there is a degree to which public benefit is not amenable to definitive assertion should be apparent and emphasised by the guidance. Also we were concerned not to duplicate unnecessarily other technically based submissions to which we have contributed. However, we do wish to comment on a few points raised in the Commission’s legal summary:  

As “disbenefit” has a particular meaning in Scottish law which will develop through time and has the potential to diverge from English and Welsh law we believe it is a word that should be avoided in the English and Welsh context.  Particularly as it is a word newly invented by Scottish legislation.
Please see our comments in relation to Principle three in our initial paragraph 3 above. 
While we agree it is helpful to update the old fashioned concept of  “the poor”, we think it potentially confusing that Section G1 states this term is not defined, but then goes on, in the same sentence, to set out what looks very much like a definition.   

We do not think the statement in H1 (Principle 4) that “a charity must provide more public benefit than private benefits” is helpful. We would say, in each particular case, sufficient public benefit must be assessed as present and any private benefit that is present must be assessed to be no more than incidental.  
Also, we are concerned that there is potential for misunderstanding in the suggestion that number comparison is part of the assessment.   For example, a charity set up to relieve unemployment provides one general public benefit i.e. relief of unemployment, but in the course of helping several hundred individuals, may provide several hundred private benefits.  It is important to establish general principles and not to allow a prescriptive approach to develop in relation to the balancing of public and private benefits.
Q4. Do you have any comments on our understanding of the role of modern social conditions in assessing what is and is not of benefit to the public? 
We certainly agree with the Commission’s statement that “applying principles drawn from a small number of cases involving particular charities and situations will involve difficult judgments and interpretations of the law to be made by the Commission”.
We feel it would be helpful to state clearly that the way in which modern social conditions may apply to each charity will differ from organisation to organisation.  We feel there is the potential for some to misunderstand this part of the guidance and take it that the Charities Act 2006 somehow introduced or imposed a requirement on the Commission to modernise all existing charities, or indeed that, the removal of the presumption of public benefit apart, there has been any significant change in the law on the meaning of public benefit, or the means by which it is interpreted and assessed.
We note the reference to taking an evidence-based approach to decide what the modern social conditions are in relation to a charitable purpose – again, we are concerned that this should not, over time, lead to a requirement that all organisations applying for charitable status have to provide detailed evidence of why what they do will amount to public benefit. The requirement for evidence should be proportionate to the particular circumstances.
Q5. Do you have any comments on our understanding of the role of public opinion?
We repeat the concern mentioned above about reliance on evidence.  Here our concern is that where the benefit to the public is not obvious (whatever this means), the Commission may seek evidence of public opinion to support the case.  This is perhaps not such an issue for an existing charity with a track record to draw on and in all likelihood resources to draw upon to provide the necessary evidence, but for organisations applying for charitable status we have a concern that this should not become an unnecessary hurdle to registration.
Also, although this is mentioned in the Guidance, we would like to see greater prominence given to the fact that the “Public Perceptions of public benefit” report does not form part of the Guidance or legal analysis and is for information only.  
Q6. Do you have any comments on our interpretation of principle 1? 
In the first statement the Commission appears to leave the door open in some circumstances for relief of the public purse to be sufficient on its own to satisfy the public benefit test, but the second statement seems to suggest this is not possible.  And if the first statement is the correct summary of the Commission’s view, can the Commission give some examples of the circumstances in which relief of public funds would be sufficient on its own to demonstrate public benefit.
Q7. What are your views about the extent to which ancillary benefits can or should be taken into account when assessing an organisation’s public benefit?
We believe the correct approach is that every charity must be able to demonstrate public benefit deriving from its objects and if a charity cannot do this, then any amount of benefit deriving from ancillary activity will not rescue it. Activities which may be regarded as ancillary but which nevertheless which promote the objects are relevant. 

If a change in the law, for example the removal of the presumption of public benefit, means activities relating to the objects alone might become insufficient to demonstrate public benefit, as a consequence there should be an opportunity for the objects to be amended to incorporate established ancillary benefits not previously covered by the objects. 

We suggest the guidance could also usefully distinguish between intangible benefits and ancillary benefits.  Many lay people may find it difficult to distinguish between the two. 
Q8. Do you have any comments on our interpretation of principle 2?
We think there is a potential confusion arising from the way it is said that purposes contrary to UK public policy would not be charitable and that is wrong to say that purposes which might damage UK relations with a friendly state are not charitable. In each case the public benefit test is applicable. It might result in the stated conclusions, but, given the independence of charities it might not.  We are thinking, for example, of a charity appropriately promoting a human rights issue and this causing some adverse reaction in an otherwise friendly state.
The analysis of the charitability of providing for key workers in urban areas is surely not that they are a sufficient section of the public to benefit, but that the whole public benefits from facilitating key worker location where they need to be and that in that context key worker benefit is incidental.

In relation to the example of balancing current and future benefits, the public benefit test should be applied on its merits in relation to each purpose. A charity established for clear future public benefit would not have to demonstrate current public benefit and vice versa.

In the example of limiting beneficiaries for practical reasons, there may be beneficiary merit criteria which could influence which members from a waiting list may be added to membership waiting list, rather than the first come first served principle ways applying.
Q9. Do you have any comments on our interpretation of principle 3?
We refer to our response in our initial paragraph 3 above where we comment on the inclusion of Principle three.  
Additionally, we note the statement “It does not generally include people who have a low income but are asset rich” – it might be helpful to give examples where benefiting someone with assets, but on a low income, could be sufficient. For example, where the assets are not liquid.
The current Commission publication RR11 acknowledges that sports clubs which have reasonable charges may not be able to afford to offer subsidized places - this will not affect their charitable status provided they keep this matter under review.  This, in the context of principle three, is a generally applicable principle which might be added to the commentary. 
Q10. We have used the term ‘people on low incomes’ as it is a commonly used term and we believe it best describes, using modern terminology, the people whom the courts have previously referred to as ‘the poor’. Do you prefer the use of an alternative form of wording to ‘people on low incomes’? If so, which alternative expression do you prefer and why?
Please see our comments in our initial paragraph 3 on the interpretation of people on low income.

Q11. Do you have any comments on our interpretation of principle 4?
We repeat our comment above about the statement “A charity must provide more public benefit than private benefits”.

Our view here is that an analysis of private benefit is about private benefit to individual beneficiaries, or benefit to others in a group that cannot be separated from beneficiaries (for example,well off residents in a regeneration area). Proper benefits to employees and others providing services to the charity in the course of it fulfilling its objects are not part of this analysis. This should be clear to avoid misunderstanding.  

Q12. Do you think the ten questions we have set out in the draft guidance would help charity trustees and promoters to assess whether their organisation meets the public benefit requirement?
While it is very helpful for professionals such as ourselves to see the proposed questions which the Commission will use to assess public benefit, we think newcomers to the world of charities may find the list of questions daunting and may be confused as to what the “correct” answers need to be.  The questions may well help them to provide all the information the Commission requires to assess public benefit, but it will still be difficult for newcomers to carry out that assessment themselves.

By way of example, one client who had read the consultation was very concerned that they would “fail” the public benefit test because they charge for their services and they do not offer reductions dependent on income.  In the case of this charity, they are providing a much needed childcare service in a deprived area of London – many of the parents who use the service are returning to work after being on benefits.  The fees charged are not high but a flat fee is charged across the board.  Our view was that this charity should not have any difficulty satisfying the public benefit test but for charity  Questions 8 and 9 had caused considerable concern.

It would be helpful if at the end of each question there was a cross reference to the relevant section of the Guidance.
As stated in our initial paragraph 1, we are very concerned to ensure that answers to the questions are used to assist interpretation and not so that particular answers themselves determine the issue of public benefit.
Q13. Are there any other questions that you think it would be helpful to include

No, but as mentioned elsewhere, buta wider range of illustrative examples might be helpful and could be built up from actual cases by the Commission through time.  
Q14. Do you have any comments on our proposals for assessing the public benefit of existing charities?
To avoid misunderstandings, it would be helpful to emphasise that the law has only changed in the removal of the presumption of public benefit and that there is not a new public benefit test to be applied.

The mention in J4 of religious charities as ones which might fall within the Commission’s risk criteria has caused concern to a number of our clients.  Many individuals involved with religious charities followed the debates in Parliament and noted the assurances given in several debates that the Act would not change the position of religious charities.  Those individuals are now concerned that religious charities have been identified in the guidance (Section J4) as potentially having difficulty meeting the public benefit requirement.  This concern is not assisted by the Commission’s proposal to delay finalising the sub-sector guidance for religious charities until after Section 2 comes into force.  We repeat the point made elsewhere that all guidance should be issued before Section 2 comes into force.

Q15. Do you have any comments on our proposals for ways in which different sized charities might report on their public benefit? In particular, do you have any comments on our proposal to ask the Minister for the Cabinet Office to change the Charities (Accounts and Reports) Regulations 2005 so that charities will be required to provide a public benefit statement in their Trustees’ Annual Report? We also welcome comments on what form the simple public benefit statement, for charities with an annual income below £500,000, or the fuller public benefit statement, for charities with an annual income above £500,000, might take.


We welcome the proposal in principle, but are concerned about some practical aspects:  

· We would not want the requirement to impose an additional burden on charities in terms of having to gather evidence or carry out research to quantify or demonstrate their delivery of public benefit.  We would want to see any requirement to make a statement as being a simple one of stating the ways in which the charity felt it was delivering public benefit.

· For charities set up as “pure” grant giving organisations, some of which fund work in a diverse range of activities, it is not clear what form of statement they would make, nor how detailed it would have to be.

· We wish to comment on the example given in J5 of fee-charging charities quantifying their charity’s public benefits by assessing and reporting the (financial, social or other) value of the benefits they provide, alongside the value of the tax, breaks, or other benefits, they receive.  This seems to us a process which could involve considerable work on the part of the charity and may not necessarily lead to figures that are meaningful or reflect the benefit to the public of the charities services.

Q16. Do you have any specific concerns about the ability of certain types of charity to demonstrate public benefit, in the light of the principles of public benefit set out in our draft guidance? If so, what are those concerns and how do you think we might address them?
These are covered above.

Q17. Do you think that charity trustees and people setting up new charities will be able to apply the principles set out in our draft guidance to their charity so that they can show that they meet the public benefit requirement? If not, what changes or further guidance on the principles do you think would be helpful? Please note, we will be providing further guidance on the public benefit of specific types of charity following future consultations on specific charity sub-sectors. 
In practice for the large majority of charities there is little doubt that they deliver public benefit.  We think it would be helpful to have some wording to this effect to give reassurance to readers of the guidance who are new to the charity world.  

Amongst our clients it is those who fall within the proposed sub sector guidance who are most concerned about the change in the law.  We do not think it is helpful that the final guidance for these charities will not be issued until after the change in the law has come into effect.  Section J2 refers to the Commission issuing guidance about what public benefit means for different types of charity and states “In some areas this is likely to be complicated”.  Is this the sub-sector guidance or is this further guidance?
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